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THE JACKSON REVIEW

ÂòA magnificent 

achievement ðLord 

Neuberger MR

Â Imaginative

Â Realistic in its proposals

Â Time for debate is now 

over: its time for action.ó



SOME PEOPLE ARE NOT SO 

HAPPYé..

SORRY, BUT FAIL TO

SEE THE POINT AND 

DO NOT 

CONSIDER THIS 

ENHANCING ACCESS 

TO JUSTICE
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òTHERE WILL 

INEVITABLY

BE A GENERAL 

ELECTION AND WHAT IS 

AT THIS POINT IN TIME 

LEGAL WILL BECOME 

POLITICALó

òITõS ANOTHER BLOODY 

REVIEW FOR REVIEWõS 

SAKE.

IT WOULD BE FAR 

BETTER TO EMPOWER 

THE  JUDGES THAN 

WASTE TIME DOING 

THISó

òOne-way cost 

shifting and the 

abolition of  ATE 

insurance and Success 

Fee will have a 

negative impact on 

Access to Justice and 

will see a huge influx 

of  spurious claimsó



16 Causes of excessive costs

Â (i) The rules of court require parties to 
carry out time consuming procedures 
involving professional skill.

Â (ii) In some areas of litigation, the 
complexity of the law causes parties to 
incur substantial costs.

Â (iii) The costs rules are such as to generate 
satellite litigation.

Â (iv) Too few solicitors, barristers and 
judges have a sufficient understanding of 
the law of costs or how costs may be 
controlled.

Â (v) Lawyers are generally paid by reference 
to time spent, rather than work product. 
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Â (vi) The recoverable hourly rates of lawyers are not 
satisfactorily controlled.

Â (vii) The preparation of witness statements and expert 
reports can generate excessive costs.

Â (viii) The costs shifting rule creates perverse incentives.

Â(ix) The conditional fee agreement (òCFAó) regime has 
had unfortunate unintended consequences, namely (a) 
litigants with CFAs have little interest in controlling the 
costs which are being incurred on their behalf and (b) 
opposing litigants face a massively increased costs 
liability.

Â (x) The advent of emails and electronic databases 
means that, in substantial cases, the process of standard 
disclosure may be prohibitively expensive.



Â (xi) There is no effective control over pre-issue costs; certain 
pre-action protocols lead to magnification of these costs and 
duplication of effort.

Â (xii) In some instances there is ineffective case management, 
both by the parties and by the court.

Â (xiii) Some cases which ought to settle early settle too late or not 
at all.

Â (xiv) The procedures for detailed assessment are unduly 
cumbersome, with the result that (a) they are unduly expensive to 
operate and (b) they frequently discourage litigants from securing 
a proper assessment.

Â (xv) The current level of court fees is too high and the current 
policy of full cost pricing is wrong in principle.

Â (xvi) Despite the growth of court fees in recent years, the civil 
courts remain underresourcedin terms of both staff and IT.



Proportionality

Â Proportionate costs should 

be defined by reference to:

Â Sums in issue

Â Value of non-monetary 

relief

Â Complexity

Â Conduct

Â Wider factors ðreputation 

or public importance
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Recycling of Lownds

ÂNo longer two stage 

test

ÂFirst apply 

reasonableness

Â If the final figure is 

not proportionate 

then further 

reductions.
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Indemnity Principle

Â The 2000-2008 Costs 
War

Â Generated by the effect 
of the indemnity 
principle

ÂA òhopeless questó for 
middle ground.

Â The recommendation is 
Abrogation of the 
Indemnity Principle 
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Out with the Old In with the New

Â Advisory Committee on 

Civil Costs

Â Costs Council 

ÂSet GHRõs

Â Review of fixed costs 

matrices

Â Overall upper limits for 

fast track costs

Â Recoverable fees of 

counsel
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Style 2 CFAõs

Â Recovery of success fees 

has had òwidespread 

unintended 

consequencesó

Â The tree root cases

ÂThe òsuper claimantó

Â Cherry picking
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Damages?

Â Level of damages for 

pain suffering and loss of 

amenity be increased by 

10%

Â Deductable success fee 

capped at 25% of 

damages excluding future 

care or future losses

Â Enhance CPR Part 36
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Calibration of personal injury 

damages
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ONE WAY COSTS SHIFTING
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ÂPersonal injury work

ÂA new provision:

ÂòCosts ordered against the claimant in any claim 
for personal injuries or clinical negligence shall 
not exceed the amount (if any) which is a 
reasonable one for him to pay having regard to 
all the circumstances including:

Â (a) the financial resources of all the parties to the 
proceedings, and

Â (b) their conduct in connection with the dispute 
to which the proceedings relate.ó



How is it to work?

ÂDetermination at the conclusion of the case as 

to whether a costs order should be made

ÂException rather than the rule:

ÂUnreasonable behaviour ðfrivolous or fraudulent 

claim

ÂDefendant is not insured or self insured

ÂWhere claimant is òconspicuously wealthyó


